Communications | o1 A iid _iia
Regulatory Authority | ML i M|
State of Qatar | |_n 6 _Jga

Decision of the President
of the Communications Regulatory
Authority
No. (22) of 2019
Issuing a Decision and Order
pursuant to the Dispute Regulations

Pursuant to the Telecommunications Law
promulgated by Law No. (34) of 2006,
Amended by Law No. 17 of 2017

The Emiri Decree No. (42) of 2014
Establishing the Communications Regulatory

Authority,

The Decision of the Board of the Supreme
Council for Information and Communication
Technology No. (1) of 2009 on the
promulgation of the Executive By-Law for the

Telecommunications Law,

The CRA President’s Decision No (5) of 2019,
issuing the Dispute Regulations

After considering the pleadings filed in the

dispute process, and requirements of the public

interest and the CRA President’s Decision No.
21 0f 2019.

Has decided as follows:

Article 1

CRA President’s Decision No. 21 of 2019 is

cancelled and replaced by this Decision.
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Article 2

To issue the attached Decision and Oder in the
matter of Ooredoo’s complaint against
Vodafone for Vodafone’s “In-Flight Unlimited
Data” Illegal and Misleading Claim with
reference number (CRA-LU-DR-007-2019).

Article 3

All competent authorities, each within its
jurisdiction, shall implement this decision from

the date of signature.

Mohammed Ali Al-Mannai
President
Communications Regulatory Authority

Issued on: December .{/ , 2019
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DECISION & ORDERS
PURSUANT TO THE
DISPUTE
REGULATIONS

issued by the

Communications Regulatory
Authority (“CRA”)

to

Ooredoo P.Q.S.C
and
Vodafone Qatar P.Q.S.C

In relation to:

The Ooredoo complaint against
Vodafone’s “In-Flight Unlimited
Data” Illegal and Misleading Claim

Dispute Ref. : CRA/LU-DR-007/2019

¢ 1hi.dogall ,FPE-E. .
P.O. Box 23404, Doha, Qatar
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1.

COMPLAINANT :
RESPONDENT

2.
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PARTIES TO THE COMPLAINT
Ooredoo

Vodafone

FORM OF DECISION:

The parties have filed all the necessary pleadings
in this case and the CRA has considered all
relevant information and conducted its internal
assessment of the case. This Decision is a final
decision in terms of Article 7.3 of the dispute
regulations.

3.
3.1

3.2

33

3.4

3.5

3.6

COMPLAINT BACKGROUND

Ooredoo P.Q.S.C (“Ooredoo”) lodged a
complaint against Vodafone Qatar P.Q.S.C
(“Vodafone”) dated November 12", 2019,
pursuant to the Dispute Regulation issued
on May 27" 2019, under the Presidential
Decision No. 5 of 2019.

Ooredoo has alleged that Vodafone has
breached various provisions of the
Telecommunications Law and By-Law, as
well as the provisions of the Advertising,
Marketing and Branding Code (“the
Code”) issued by the Communications
Regulatory Authority (“CRA”) dated
September 25", 2014 (ref. CRA-
CGA/1305/14/ng).

According to Ooredoo, Vodafone is
engaged from Oct. 30, 2019 to November
30, 2019 in an advertising campaign
claiming to offer “Unlimited In-flight Data
with Passport Pack” which is in breach of
the regulatory framework.

Ooredoo considers the advertisements are
misleading and do not present a fair basis
for customers due to a Fair Use Policy
(“FUP”) limiting the offer to 20 Gb per
flight.

These advertisements have been made
public through social media and websites.

Ooredoo has provided certain links of the
advertisements on which their claim is
based, as evidence of the breach.
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4. LEGAL BASIS FOR THE DECISION
AND ORDERS

Emiri Decree

4.1 Article 4(8) of the Emiri Decree requires
the CRA to establish and implement a
dispute resolution system which is
transparent, expedient and fair to
effectively resolve disputes between the
Service Providers, such a process has been
established allowing the parties to file and
respond to claims.

4.2 The CRA is further empowered through the
provisions of Article 4(14) of the Emiri
Decree to monitor and ensure compliance
with the regulatory framework, which it
does  through internal  monitoring
mechanisms and by way of issuing
Regulations, Decisions and Codes where
necessary.

Telecommunications Law

4.3  Article 4(2) of the Telecommunications
Law empowers the CRA to monitor the
compliance of Licensees with the terms
and conditions of their Licenses, so that
any detected breaches are remedied.

4.4 The CRA is empowered under Article 4(8)
to take the necessary action to safeguard
the interests of customers, and set criteria
associated with quality of service of the
Service Providers, to prevent customers
from being misled by claims made by
service providers

4.5 Article 4(11) mandates the CRA to ensure
that the Law, Executive By-Law,
Consumer Protection Policy and related
codes, regulations and decisions are
complied with.

4.6 Article 50 of the Telecommunications Law
allows CRA to set rules on the terms of the
provision of services, their approval,
publication and advertising. Article 5t
requires Service Providers to deal fairly
with Consumers including providing
accurate tariff information and other terms
and conditions for a service before the
consumer subscribes to the service or
before the consumer incurs any
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commercial obligation to the service
provider.

4.7  This provision is supported by Article 61
which grants the CRA the power to resolve
disputes between Service Providers,
reinforced by the By-Law which mandates
the establishment of the rules and
procedures for dispute resolution. The
Dispute Resolution Regulations have been
issued in accordance with these provisions.

Telecommunications By-Law

4.8  Under the Executive By-Law (1) of 2009
for the Telecommunications Law (“By-
Law”), the CRA is empowered to ensure
service provider compliance. In terms of
Article 6 the CRA may issue decisions
where it deems that such action is
necessary.

49 Article 90 strictly prohibits Service
Providers from making any false or
misleading claim or suggestion regarding
the availability, price or quality of its
telecommunications services. A claim or
suggestion is false or misleading if the
Service Provider knew or ought to have
known at the time it was made that it was
false or misleading or that it was likely to
deceive or mislead the person to whom it
was made. These provisions are reinforced
by the provisions of the Advertising,
Branding and Marketing Code which sets
out in detail the requirements that shall be
complied with by service providers when
advertising,

Advertising, Branding & Marketing Code
(*the Code™)

4.10 The Code, regulating Advertisements and
Branding was issued in accordance with
the provisions of Chapter 10 of the
Telecommunications Law, to ensure that
customers are offered the necessary
protection from inappropriate, misleading
and false advertising.

4.11 The Code is administered and monitored
by the CRA and any violations shall
accordingly be addressed through the CRA
as part of its mandate.

da Ahalu "l mid 61 a8 salall fSal) s acai 4.7

Ablall s3a ety cleadll asie Gn Aaldll iled il

W Gn 4l o Gail il Qdgaall A0 GSa G e

ﬁj CILC\)J]‘ 23A :L_Uuﬂ LJ‘).“ C_ﬂcﬁ»‘_}”; Acbs]\ th'a‘,
A8 23 Ty e Jall b il 5l jalal

LYY () pall LAl sl
L) sl 2009 Had (1) Lol dsi s, 4.8
@ "Ll 8 (" T b Lad L Ll
L gy Sl daadll asia ol 1 laca Al gadll dgall
esie T3l 1l lacs) "Rl ay add o6 o3 salall
Losaelayrdl e,

90 o8 Balall Cin gay o e JS0 dardll paia el 4.9
e Gy Ulima 5l LIS sl 3l i Cileleal apsity Ll
Jiiad Lgiaga glla g J i alAl EYLay claad i
Ao (Nl e dllias ol L3S s jEYE G cleleayl
Ay ale e ail o jigy ol Allas 5 438 gl Laasli o0
Al asd gl paddll Jild o ge Y g Al
Gl MY G5l ae) B Can gay AlSaY) oda ae iy
Clallaiall Jualds sel gl oda 2aad 3 ¢dy jadll claMall
laalh @3] die Slaadll gasia Loy a3l O cang SO
Adey

Lah ddl JLaiali') 4 ladll cladlally gagadlly ¢S ¢ g0

("ML.‘ ‘_J"f

Gy 4 adll iy Gapuilly OBey) o518 atal 410
g o Fay VLW (5536 (e 10 Juaill alSaY
L e UMY o AasOW Adeall le edtaad
Ay jall g dlliaall

0T (@l Gay OslEL o) VT A8 ey "kl L0 4011
LeTal S (e 6 a€ alSLgGYl 5 i) e Jebadly

6 of 15



Communications 1 4
Regulatory Authority | GV _iVI

LTI

State of Qatar | |_In 6 6_Jga

4.12 The provisions of Article 46 of the Code
specifically addresses the use of the term «
Unlimited” by clarifying that such
expressions and statements must be used
be used by Service Providers in their
offers, only where they comply with the
requirements under Article 50 and 51.
Furthermore such services may be subject
to a Fair Usage Policy (FUP) and that any
FUP associated to the use of the term
“Unlimited” shall also comply with the
conditions set in Articles 50 and 51 of the
Code.

4.13 In terms of the requirements of Article 50
the FUP must be referred to and include
details in the advertisement or the customer
must be made aware of the FUP conditions
before subscribing to the service.

4.14 Furthermore, 51 clarifies that the FUP is
intended to be used as a tool, to manage
network resources and illegal use not as a
generic constraint or limitation on any
service.

License issued to Vodafone And QOoredoo

4.15 Clause 14.1 of the License obliges the
Service Providers to comply without any
limitation to all decisions and regulations
issued by the CRA which includes specific
reference to Consumer Protection.

4.16 The licence clearly states that any failure to
comply with the licence terms and/ or
provisions of the regulatory framework,
shall constitute a breach of the licence.

4.17 These provisions are explicitly stated in
both the Public Fixed and Mobile
Telecommunications Network Service
Licences.

5 PROCESS AND PLEADINGS

5.1 The exchange and filing times for the
pleadings were determined according to the
procedure set out in the Regulations.

5.2 Although Ooredoo requested that the CRA
implement the Fast Track procedure, the
CRA has decided that the standard
regulation time frames shall apply since
Ooredoo took two weeks to file the
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complaint for an offer lasting one month.
This lack of diligence did not support the
claim of emergency, especially for a short-
term offer. Likewise, the potential or real
harm on the market resulting from
Vodafone offer was not demonstrated.

5.3 Vodafone filed its response to Ooredoo’s
complaint on November 19", 2019 which
it considers relevant to dismiss Qoredoo’s
allegations.

5.4 Ooredoo elected not to file a counter-
response to Vodafone’s response.

6 ASSESSMENT OF EVIDENCE
FILED

Ooredoo Filing

6.1 Ooredoo has submitted internet links to
advertisements on Vodafone’s website and
social media, where Vodafone claims to
offer an “unlimited in-flight data passport
pack”.

6.2 Ooredoo claims that these statements and
expressions of Vodafone has breached the
Code, which regulates the use of such
statements by setting specific requirements
when making such statements.

6.3 Ooredoo further alleges that Vodafone offer
is not “unlimited” as it is bound by the FUP
associated with the package thereby limiting
the data service in-flight to 20Gb per flight.

6.4 In this way Ooredoo claims Vodafone has
and continues to breach the regulatory
framework by misleading the public into
believing that unlimited data can be used in-
flight.

Vodafone Filing

6.5 Vodafone in its response to Qoredoo, dated
November 19" 2019, refuted the claims
made by Ooredoo on the ground that
Ooredoo had failed to explain why the use
of the word “unlimited” was infringing the
Code.

6.6 Vodafone stated further that the Code
clearly allowed the use of the term
“unlimited” in conjunction with a FUP.
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6.7 Lastly, Vodafone explained and justified

that its use of a FUP for in-flight data
communication met the three requirements
of the Advertising Code and that in practice
the use of data in-flight is “unlimited” given
(1) the technical limitations of the service
and (i1) the potential and actual use of the
service.

CRA Assessment

6.8

6.9

The CRA initiated an investigation into the
complaint submitted by Qoredoo against
Vodafone and into the claims made by
Vodafone regarding its “Unlimited In-flight
Passport Pack”.

In this specific instance, the CRA shall
assess whether the FUP associated to the use
of the term “Unlimited” in Vodafone
“Unlimited In-flight Passport Pack” is
compliant with the provisions of the
Applicable Regulatory Framework, and
especially Articles 46, 50 and 51 of the
Code.

6.10 The Code has specific provisions that has

the following requirements;

6.10.1 In terms of Article 30 service
providers must ensure, that
“Advertisements must be fair,
truthful and accurate, and should
not, by act or omission, directly or by
implication, mislead or confuse any
Consumer, nor make false or
misleading claims or suggestions
regarding the availability, price, or
quality of products or services, (...)".

6.10.2 Article 31 (A), states that
“Advertisers must:

a. Be honest and truthful in their
dealings with Consumers. They must

be able to substantiate all claims
made (...),

b. Clearly disclose to  the
Consumers  all Terms  and
Conditions and appropriate
information before the point of sale
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6.10.3

6.10.4

6.10.5

6.11 Accordingly, the wuse of the
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c¢. Not take advantage of a
Consumer's lack of experience or
knowledge (...)".

Article 46 clearly states, that the
term “Unlimited” “should only be
used where the Applicable Service is
provided without any limitation save
Jor inherent and asserted technical
limitations found in any network. It
may also be used if the service is
subject to a fair use policy (FUP),
provided that the advertisement
complies with the Articles 50 and 51
of the Code and that the FUP is fair
and reasonable.” More specifically,
the FUP “must affect only atypical
users that is to say excessively heavy
users that form a small minority of
the customer base of the particular
service (...)”.

Article 50 provides that the
Advertiser must clearly state that a
FUP is associated to the specific
offer and provide details on the
limitations.

Article 51 expressly states, that a
FUP may be a tool to manage
network resources.

term

“Unlimited” by a Service Provider shall

relate

to a service provided without any

limitation, to the exception of:

6.11.1

6.11.2

6.12 When

Asserted technical limitations found
in any network;

a fair and reasonable FUP, which (i)
affects only excessively heavy users
that form a small minority of the
customer base of the service, and (ii)
under the conditions that the FUP (a)
is clearly referred to in the
advertisement, and (b) provide
details on the applicable limitations.

Vodafone notitied the CRA of the

related tariff filing for this product, which is
part of the Service Providers obligation to
file their tariffs and Terms and Conditions
with the CRA, at this stage the CRA raised
CRA concerns and requested clarifications

from

Vodafone which commenced on
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November 4, 2019. This resulted in
Vodafone filing a new tariff on November
6", 2019, and a further round of request for
clarifications were sent from the CRA from
November 7", 2019 to November 25",
2019.

6.13 The CRA received the necessary
clarifications and is satisfied that it meets
the requirements of the RTIL.

6.14 Vodafone considers that its use of the term
“Unlimited” is justified, and that the FUP
associated to the offer is fair and reasonable.

6.15 More specifically, Vodafone claims that the
technical limitation of the service operated
on airplanes prevents consumers to reach
the maximum usage of 20Gb stated in the
FUP: the maximum shared throughput of
Global Xpress being 864kbps, Vodafone
claims that “it would take a customer 51
hours to finish the 20GB FUP;”

6.16 In this regard, it appears that the throughput
of 864Kbps is applicable to Inmarsat’s Swift
Broadband (L band) satellite network (see
https://en. wikipedia.org/wiki/SITAONAIR)
while Vodafone refers in its response to
Inmarsat’s Global Xpress (Ka band) satellite
network. According to Inmarsat, Global
Xpress has a “50/5Mbps typical user
throughput” (see:
hitps://www.itu.int/dms_pub/itu-
r/md/12/iturka.band/c/R12-
ITURKA.BAND-C-0002!PDF-E.pdf).
Accordingly, while the download speed
available on an aircraft varies considerably
depending on how many passengers are
accessing the internet at any one time and
the amount of data they are downloading,
according to hitps://www.convert-
me.com/en/convert/data_transfer rate/gibib
vtephour.html?u=gibibytephour&v=21 a
maximum speed of 50Mbps using
Inmarsat’s Global express would mean a
passenger may exceed the FUP of 20Gb
during a 15 hour flight2.
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6.17 Hence,
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in the absence of any sort of
throttling and for a customer experiencing
“perfect” delivery of “only” 1Mbps during
the entire Doha-Auckland flight, 7650 MB
of “forward traffic” (to the device) could
theoretically be consumed by a passenger,
not counting any “return” traffic or
overheads. A sustained service level of
3Mbps during the entire flight could
generate well in excess of the 20GB hurdle
during such flight in the absence of any
restriction or throttling policy.

6.18 Based on the assessment and reasoning as

explained above, the CRA disagrees with
Vodafone and considers that the 20Gb
threshold may be reached by Customers.

6.19 Accordingly, the CRA shall also assess

whether Vodafone FUP associated to its in-
flight offer may affect only excessively
heavy users that form a small minority of the
customer base of the service. To that end,
the CRA refers to the information submitted
also by Vodafone, showing the actual
consumption of the customers to support its
position:

6.20 This data is not specific enough to conduct

6.21

a proper analysis. For instance, Vodafone
does not indicate the time period it applies
too, the average flight length, the median
and range.

However, the Vodafone figures, provide
indications on real consumption per user
and per flight, and the maximum usage
indicated is significantly below the 20Gb set
in the FUP. Furthermore, Vodafone in-flight
offer is not on the market for a very long
time. The CRA understands therefore that
relevant statistics are not yet available.

6.22 General practice of airlines also shows that

in-flight communications providers and the
airline, limit the use of in-flight services as
the space segment required by the satellite
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communication backhaul is an extremely
scarce resource and is priced accordingly.

6.23 When other “communications partners”
which may underwrite or absorb some costs
are involved as part of the value chain, such
as telecom service providers, additional
restriction or throttle may be introduced to
decreasc usage. This is typical practice in
the application of “unlimited” international
roaming plans implemented by (terrestrial)
telecom service providers.

6.24 The CRA notes that |Mbps is typically
enough to watch low resolution content
(e.g., 480p) but many users are able to watch
4K movies while connected via an in-flight
communication service. The limiting factor
is the available bandwidth on the satellite
backhaul and any technical restrictions
intentionally implemented by the service
provider.

6.25 The CRA notes also that passengers may
purchase Wi-fi packages onboard that
provides video streaming
functionality. Passes for “messaging” type
sessions are typically restricted to a couple
of hundred kbps (e.g., 200kbps),
“browsing” passes may be restricted to a
few hundred kbps (e.g., 600kbps) while
streaming passes are typically not throttled
below 1Mbps or higher.

6.26 Accordingly, the CRA may consider at this
stage, and until further data becomes
available, that a FUP of 20Gb may affect a
small minority of heavy users only.

6.27 Last, the CRA shall assess whether the FUP
(a) is clearly referred to in the
advertisement, and (b) provide details on the
applicable limitations.

6.28 To that regard, Vodafone indicates that
customers arc informed about the in-flight
service through SMS when they put their
mobiles on and that the SMS has a link to
the Terms and Conditions. Vodafone states
also that the FUP is also mentioned clearly
in its tariff, in the social media
advertisements and on our website.

6.29 The CRA has not been in a position to test
Vodafone offer in-flightt The CRA is
therefore not able to confirm the receipt of
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such SMS’s by customers or the accuracy as
mentioned by Vodafone.

6.30 However, the CRA can confirm that the
terms and conditions available on the
Vodafone website and the Tariffs filed with
the CRA for postpaid business and postpaid
consumers respectively all mention a FUP
of 20Gb per flight.

6.31 In conclusion, the CRA confirms that
Vodafone offer “Unlimited In-flight Data
with  Passport  Pack” meets the
requirements of the Applicable Regulatory
Framework.

6.32 However, the CRA regrets that its
intervention through several rounds of
requests for clarifications were necessary to
reach a reasonable level of customer
information.

6.33 Consequently, Ooredoo’s claim for
damages is dismissed.

7 DECISION AND ORDER

7.1 Ooredoo’s claim is dismissed.

7.2 In any case, the CRA considers that
transparency and information to the
Customers shall be improved and will
address more specifically the matter of FUP
during its ongoing review of the Consumer
Protection Policy and the Consumer
Protection Regulations, following simple
principles such as “unlimited” shall mean
“unlimited”; Service Providers shall not
develop more than one FUP for their
services, and this FUP shall be easily
accessible on the website of the Service
Provider.

8§ COMPLIANCE WITH
MONITORING OF
DECISION AND ORDERS

AND
THIS

8.1 The CRA has a further obligation under
Article 4(14) to “Monitor compliance of
Licensees with the regulatory frameworks
and take the necessary measures to ensure
their compliance.”
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8.2

9.1

9.2

93

9.4

The CRA shall be monitoring the behaviour
and practices of both Service Providers in
relation to in-flight services and ensuring
that it complies with the legal framework.

ENFORCEMENT PROVISIONS FOR
NON-COMPLIANCE

Failure to comply with this Decision and
Orders shall constitute a violation of the
legal framework and accordingly, non-
compliance of this Decision and Orders;

Where there is a violation and subsequent
non-compliance this shall lead the CRA to
refer this matter to the Public Prosecutor to
impose a fine as stipulated under Article
(70) of the Telecommunications Law of
(QR 1,000,000) One Million Qatari Riyals
and/or imprisonment not exceeding two
years;

Furthermore, under the provisions of Article
(71) of the Telecommunications Law the
punishment or penalty shall be imposed on
the person responsible for the management
of the corporate entity if it is proved that the
person was aware that these violations were
committed and his or her management
contributed to the violation.

In addition to the provisions, Article (4) of
Law No. (17) of 2017 which entails the
imposition “Financial Sanction” may also
be invoked.

Issued by the President of the
Communications Regulatory Authority,

Dated and signed on the Z/ day of December
2019,

Mohammed Ali Al-Mannai
President
Communications Regulatory Authority
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